








CASES IN EQUITY 


ARGUED AND DETERMINED 


IN THE SUPREME COURT 


OF 
NORTH CAROLINA, 


AT MORGANTON. 


AUGUST TERM, 1852. 


JOHN R. DYCHE vs. A. J. PATTON. 


Whether a Court of Equity will interfere in a case at law, where the 
verdict was obtained by the testimony of a witness, which was 
known to be false by the party using it, and which the opposite 
party had no means of contradicting at the trial, or in time to sup- 
port a rule for a new trial, and with the further ground offered, that 
the false witness has been prosecuted for perjury, or has absconded 
so as not to be answerable to the process of the law: Query ? 

When the answer to a bill of injunction is responsive to its allegations 
and not evasive, and positively denies the truth of the facts set 
forth in the bill, the injunction must be dissolved. 


Cases transmitted from the Court of Equity of Chero- 
kee County, at the Fall Term, 1851. 


J. W. Woodfin for the plaintiff 
Gaither and J. Bazter for the defendant. 
Vou. 8E. 
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Dyche vs. Patton. 





Pearson J. It is attempted by the bill to raise this ques- 
tion: WillaCourt of Equity interfere and require the par- 
ties to set aside a judgment and verdict at law, and try the 
matter de novo, upon the allegation that the verdict was ob- 
tained by the testimony of a witness, which was known to be 

false by the party using it, and which the opposite party 
had no means of contradicting at the trial, or in time to 
support a rule for a new trial; without an allegation, that 
the false witness has been presented for perjury or has 
absconded so as not to be answerable to the process of the 
law ? 

The question is an interesting one, but we do not feel 
at liberty to decide it, because it is not presented by the 
case in the stage in which we are now considering it. 
The answer, without evasion, responds to the allegation 
by a positive and flat denial. Consequently the plaintiff 
has nothing to stand on, and cannot support the injunction, 
which he obtained at the filing of his bill, for, on the 
motion to dissolve upon the bill and answer, the answer, 
so far as it is responsive to the bill, is taken to be true. 

The allegation of the discovery of new matter after the 
trial and after the term, when it was too late to move for 
a new trial, is also positively denied in the answer. 

In this case the denial of the answer is accompanied 
with an exhibit and also a narration of facts, all tending 
to disprove the allegations of the bill. 

There is no error—this opinion will be certified. 


Per Curtam. Ordered accordingly. 
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BURGESS McENTIRE es. A. C. McENTIRE. 


Where the vendor of a slave has been informed, that the slave has 
been unsound, he is not bound to disclose it to his vendee, if he be- 
lieves that the unsoundness does not still exist. Moral turpitude 
is necessary, to constitute the fraud. 

The case of Hamrick vy. Hogg, 1 Dev. R. 350, cited and approved. 4 


Appeal from the Superior Court of Law of Rutherford 
County, at the Fall Term, 1851, his Honor Judge Barrie 
presiding. 


J. Baxter for the plaintiff. 
G. W. Bazter for the defendant. 


Nasu, J. The case is before us on an appeal from the 
decree of the Court below, dissolving the injunction pre- 
viously obtained. The bill alleges, that the plaintiff, at 
the request of the defendant, loaned him one hundred dol- 
lars, and, to secure the repayment, the latter conveyed to 
him by way of mortgage a negro woman named Juno, and, 
if, at the end of the specified time the defendant did not re- 
pay the money borrowed, then the plaintiff was to pay the 
further sum of two hundred dollars by a specified 
time. ‘This contract was reduced to writing and signed 
by the parties, and is dated in February, 1848. After the 
time, when the two hundred dollars were to be paid, the 
present defendant brought an action at law to recover that 
sum, and the bill seeks not only to enjoin the recovery at 
law, but torescind the contract. The bill states, that in the 
transaction the defendant was guilty of a gross fraud, for 
that, “for 15 or 18 years before, and on the day the con- 
tract was made the slave Juno was unhealthy, subject to 
periodical enlargement of one of her legs and abdomen, 
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which rendered her almost, if not entirely, useless ; that 
those enlargements and unhealthy periods usually came on 
with the warm weather in the spring, and continued un- 
til the cold weather in the fall, that her unsoundness was 
well known to the defendant, at the time he pledged her 
unto the plaintiff, and unknown to him, for the negro was 
apparently sound and healthy,” and that the defendant 
falsely averred her to be sound, “as far as he knew.” 
The bill then alleges, that the disease exhibited itself in 
May after the sale, and calls upon the defendant to say how 
long he had owned the negro Juno, from whom he pur- 
chased her, whether he was not told by his vendor that 
she was unsound, if so, in what respect, and whether the 
person from whom he purchased her did not expressly re- 
fuse to warrant her soundness. 

The defendant answers—that, at the time he sold the 
negro to the plaintiff, she seemed to be perfectly sound 
and healthy, as she had been during the whole time he 
owned her, which had not been more than a month or six 
weeks; and, although respondent was informed by Mr. 
Harthen, from whom he had purchased her, that she had, at 
one time in her life, for several years, been afflicted with 
some disease of the legs and abdomen, he was at the same 
time informed by Mr. Harthen that she had entirely re- 
covered, and had enjoyed good health for some two or 
three years immediately preceding the sale, which your 
respondent honestly believed, at the time he sold her to 
complainant, and denies that he falsely affirmed she was 
sound as far as he knew. ‘he parties differ as to the con- 
struction of the written contract, but it is in no way impor- 
tant in the present enquiry, which is right. 

The foundation of the plaintiff’s claim to the relief he 
seeks, is the fraud he alleges to have been practised on 
him by the defendant in the sale. To the charges of the 
bill, the answer is fully responsive, and denies the alleged 




















AUGUST TERM, 1552. 299 











McEntire r. McEntire. 





fraud. It admits, that the vendor did inform the defend- 
ant that the woman had been so afflicted, but that she was 
then, at the time of the purchase, well, and had been so 
for several years,—and the plaintiff admits, that at the 
time of his purchase, she was entirely well—add to this the 
admitted fact, as stated in the bill, that the disease usually 
broke out in the spring, as the warm weather approached, 
and the short time that the defendant had owned Juno, 
and that in the winter, and the answer is complete. But 
it is said, that the defendant ought to have informed the 
plaintiff of the information given by Mr. Harthen. Cer- 
tainly he ought, if he had thought she was still liable to 
the disease. If he did not so believe, he was guilty of no 
fraud in not mentioning it. 

Where the vendor of a slave has been informed, that 
the slave has been unsound, he is not bound to disclose it 
to his vendee, if he believes that it does not still exist; 
moral turpitude is necessary to constitute the fraud.— 
Hamrick v. Hogg, 1 Dev. R. 350. If, then, the defendant 
honestly believed, from the representation of his vendor, 
that the negro was at the time of his sale sound, he was 
guilty of no moral delinquency in not mentioning to the 
plaintiff her previous unhealthiness. There is no error in 
the interlocutory order of the Court below. This opinion 
must be certified. 


Per Curiam. Ordered to be certified accordingly. 
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H. L. POTTS ca. M. FRANCIS. 


Even if a contract between an attorney and his client for a conditional 
fee dependant on success in a cause can be sustained at all in Equi- 
ty, yet where the condition was that the attorney should attend to 
the cause, the fee to be dependant on the event of the party’s suc- 
cess, and the attorney neglected or abandoned it without trying it 
and a term or two before the trial, it is unprofessional and uncon- 
seientious in him to claim such fee, although his client was success- 
full. In such a case, a Court of Equity will interfere to prevent the 
collection of the claim. 


Appeal from the Court of Equity of Haywood County 
at the Spring Term, 1852, his Honor Judge Manty pre- 
siding. 


Bazter for the plaintiff. 
Woodfin for the defendant. 


Rurrin, C.J. The plaintiff offered for probate a script 
purporting to be the last will and testament of John Da- 
vidson, deceased, dated September 3, 1844, whereby he 
bequeathed to his wife three slaves for her life with remain- 
der to three of his children, and appointed the plaintiff the 
executor ; and a coveat was entered by some others of the 
children, and an issue of devisavit vel non was made up. 
At the same time a bill was filed by the remainder men 
and other children in the Court of Equity against the 
plaintiff and Mrs. Davidson, to restrain the removal of 
the three slaves from the State. 

The defendant was a practicing lawyer and applied to 
by the plaintiff to conduct -the two causes, as his attorney 
and counsel, in conjunction with another member of the 
bar, and they undertook the business, and, as a remunera- 
tion therefor, he paid each of the counsel $30 and also 
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gave to each of them his bond for $250, as a further and 
conditional fee for their attention to the causes and trying 
them, and succeeding in them. The bill then alleges, that 
the charge was excessive and that the defendant made 
many representations, calculated and intended to alarm 
the plaintiff unnecessarily, as to the danger of losing the 
causes and the serious consequences to him therefrom, so 
as to obtain from him this security for a sum far above an 
adequate remuneration for the services to be rendered. 
But it is not necessary to state them particularly, as the 
decision of the Court proceeds upon a different ground. 
The bill further alleges, that the defendant drew the plain- 
tiff’s answer in the suit in Equity, merely denying any in- 
tention to remove the slaves and rendered no other ser- 
vice therein ; and that he made up the issue on the coveat 
and attended the Court a term or two afterwards, but did 
not try the cause nor continue his attention to it up to the 
time of the trial. On the contrary, it states, that a year 
or more before the cause came on for trial, the defendant 
gave over all attention to it, and indeed abandoned his 
practice entirely, and the plaintiff was consequently com- . 
pelled to employ other counsel in the defendant’s stead to 
manage and try the issue. That they succeeded in estab- 
lishing the will and thereupon the defendant demanded 
payment of the bond to him for $250, and, upon the plain- 
tiff’s refusal, he put it in suit. The prayer is to be reliev- 
ed against the bond and for repayment of the money if it 
should be collected, before the hearing of this suit. 

The answer denies the charges of taking undue advant- 
age, and insists, that the fees were reasonable, inasmuch 
as the question in the court was as to the capacity or in- 
sanity of the alleged testator, which was deemed doubtful, 
and the plaintiff had a deep personal interest in it, because 
he claimed a tract of land and eight slaves under convey- 
ances made contemporaneously by Davidson. The an- 
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swer states, that ‘the defendant drew the answer in the 
suit in Equity, and that he also instructed the plaintiff in 
preparing the will cause for trial, and examined many per- 
sons, whom the plaintiff brought to him as his witnesses. 
It denies, that the defendant abandoned the plaintiff’s 
cause and states that the defendant withdrew trom the 
bar, on account of domestic affliction, before the trial (the 
second term before, according to the evidence,) but had - 
spoken to other counsel to attend to his cases ; and it fur- 
ther states, that the trial, which subsequently took place 
was merely formal; for that, under the advice of the 
counsel originally engaged with the defendant and the one 
subsequently employed by the plaintiff, the causes were 
compromised and by consent a verdict passed in favor of 
the will. 

Supposing such contracts between attorney and client, 
as the present, to be sustainable in equity, it appears to 
the Court, that the defendant cannot be allowed to enforce 
this, because he did not perform the services he engag- 
ed to perform, as the consideration of the bond. It is 
true, he did some acts as the plaintiff’s attorney. But it 
is equally true, that he received some compensation in the 
$30 paid him. The other bond was conditional, and in 
its nature the condition must be deemed entire and as go- 
ing to the whole bond. The money was to be paid in 
case the defendant brought the cause to trial and tried it 
successfully. The plaintiff employed the defendant, and 
agreed to give that fee, because of his estimation of both 
his fidelity and ability in his profession, and it cannot be 
assumed, that he would have engaged to give as much to 
another member of the bar. The great reliance in such 
cases is on the services of eminent counsel in the trial 
itself, and it is obviously next to impossible, when the 
counsel declines to appear on the trial to apportion a con- 
ditional fee, so as to remunerate instructions and services 




















AUGUST TERM, 1852. , 303 





Potts v. Francis. 





prior to the trial, in a manner to do justice to the expec- 
tations of the client, and meet the intentions of the parties. 

In this case, however, the defendant, for aught that can 
be seen, wilfully withheld his services at the trial. He 
says, indeed, that he withdraw from the bar for domestic 
reasons, and that he engaged other counsel in all his busi- 
ness. But he gives no evidence of either, and therefore, 
it cannot be assumed, if it would do him any good. The 
truth is, however, that the plaintiff was obliged to employ 
another counsel, and the cause was settled by compromise, 
about a year after the defendant had gone out of it. The 
terms of the compromise are not stated, but it is manifest, 
that, if the caveators voluntarily abandoned the contest, 
the cause must have been one in which the fees stipulated 
were inordinately high, and if the present plaintiff paid 
them anything, non constat, that he would have done so, 
if the defendant in the performance of his engagement and 
duty had been there to advise and act for him. In fine, it 
is unprofessional and unconscientious to claim a condition- 
al fee, payable on succeeding in a cause, which the coun- 
sel neglected and abandoned, without trying, and a term 
or two before the trial. The plaintiff must have the de- 
cree he asks and with costs. 


Per Curtam. Decree accordingly. 


Vou. 8. 66x 
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D. F. RANSOM cs. E. SHULER. 


A motion to dissolve an injunction, until the defendant has filed his 
answer is irregular: At all events, such a motion ought not to 
be entertained, after a general demurrer has been set down for 


argument and before the argument. ; 

The rule in Equity is, that a vendor cannot, with a good conscience, 
coerce the payment of the whole purchase money, when there was 
fraud in the sale, and leave the vendee to pursue a personal action 
at law for the uncertain damages, which a jury might assess, for the 
fraud in selling what did not belong to the vendor, but, on the con- 
trary, the vendee has the right of withholding so much of the pur- 
chase money, as will re-imburse him for his loss, because, to that 
extent, the consideration has failed in his own hands against the loss 
impending over him. 

In such a case, the contract remaining unexecuted, the Statute of 
Limitations has no application. 


Appeal from the Superior Court of Law of Cherokee 
County. 


Gaither for the Plaintiff. 
J. Baxter for the Defendant, 


Rurrin, C.J. The bill was filed on the 5th day of 
September, 1851, and states, that, at the public sales in 
1838, the defendant purchased from the State two adjoin- 
ing tracts of land in Cherokee County, containing together 
265 acres, and that, before he had fully paid for them, he 
contracted on the 8th of January, 1848, with the plaintiff 
to sell them to him for the sum of $600, over and above 
the residue of the purchase money due to the State, and 
that the plaintiff paid the defendant the sum of $300 down 
and gave him his bond for the remaining sum of $300, 
and the defendant transferred to the plaintiff the survey 
and Commissioners’ certificate, with authority to receive 
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the grant from the State, upon payment by the plaintiff, 
of the remainder of the purchase money, the land being 
particularly described by miles and bound in the survey : 
That the defendant had cleared a field, containing about 
fifteen acres, and had erected thereon a dwelling house 
and made other improvements, and that the same were 
worth between two or three hundred dollars and that 
during the treaty, the defendant represented that the said 
houses and improvements were included in the survey 
and land, so purchased' from the State, and the plaintiff 
made the purchase under the belief, that they were includ- 
ed, and would belong to him, accordingly, upon the con- 
clusion of the bargain, the defendant removed and deliv- 
ered the possession to the plaintiff, as well of the dwelling 
house and other improvements and the cleared field of 
fifteen acres, as of the other parts of the land, and the 
plaintiff entered into the whole, as one purchase. The 
bill further states, that the defendant knew, at the time of 
the treaty and sale, that his purchase from the State did 
not include that field and his improvements thereon, but 
that it still belonged to the State, and that his representa- 
tions on that point were false and fraudulent, as the plain- 
tiff afterwards discovered, and that he commenced an 
action at law in the Superior Court of Cherokee against 
the defendant for the deceit, but was unable to prosecute 
it successfully, by reasun that the defendant had removed 
over the line into Georgia, so that the writ could not be 
served: That the plaintiff had paid a part of his bond, but 
that a balance of $182 remained due thereon,.for which 
judgment had been taken at law just before the filing of 
this bill, and that the sum was insufficient te make good 
to the plaintiff the loss sustained by him, by reason of not 
getting a good title to the houses and other improvements 
mentioned. The prayer is, that the plaintiff may be re- 
lieved by a deduction from the purchase money, and to 
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that end for an injunction against proceeding on the judg- 
ment at law. Upon this bill, an injunction was granted, 
and, at the first term of the Court of Equity, the defend- 
ant demurred for want of equity, and because the plain- 
tiff had a remedy at law by action of deceit, and because 
more than three years had expired, before the bill filed, 
and therefore the statute of limitations was a bar. The 
demurrer was set down by the parties for argument at 
the next term, and then the defendant’s counsel moved to 
dissolve the injunction. The Court disallowed the motion, 
and the defendant by leave appealed. 

The ground of his Honor’s decision is not stated in the 
transcript. But it appears to the Court that there are 
several grounds, on which it is correct. No doubt an in- 
junction, which has been irregularly obtained, may be dis- 
charged on motion, for that cause. But it appears to be 
the course of the Court, not to receive the motion to dis- 
solve an injunction, until the defendant has filed his an- 
swer. 1. Smith's ch. p.615. At all events, such a mo- 
tion ought not to be entertained, after a general demurrer 
has been set down for argument and before the argument. 
There is an obvious inconsistency in such a course ; for 
the motion to dissolve must be founded on the defects and 
insufficiency of the bill itself, and therefore it involves 
precisely the same questions of equity, which must arise 
on the demurrer when brought on for argument and de- 
cision. It is, therefore, an attempt to obtain by the sum- 
mary action, on a motion, a declaration of the Court, as 
to the equity between the parties, which is to come up 
again for solemn determination on the demurrer. It is 
plain, that the decision of the motion involves the whole 
merits of the controversy, and where the defendant has 
chosen to put that in issue by demurrer, he ought not to 
ask the Court to anticipate the decision by a summary 
step, which would necessarily commit the Court, upon 
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the points made by the demurrer. As a matter of practice, 
therefore, the Court might properly have refused to hear 
the motion. But on the merits, the injunction ought to - 
have been continued, even if the motion to dissolve were 
entertained. Taking the bill to be true, there was both a 
fraud and a failure in the consideration, for which the 
plaintiff gave his bond, in respect of the land and improve- 
ments, not embraced in the defendant’s purchase, from the 
State, which entitled the plaintiff, in aCourt of Equity, to 
ask, perhaps for the rescinding of the contract altogether, 
or at all events for reforming it, by abatement from the 
purchase money, to the value of the portion thus lost by 
him. Admitting, that he might recover damages in an 
action at law for the deceit, yet that would not impair his 
right to equitable relief, since that and the legal remedy 
are not of the same nature, but the latter may be and 
generally is, that the vendor cannot with a good con- 
science coerce the payment of the whole purchase mon- 
ey, and leave the vendee to pursue a personal action at 
law for the uncertain damages, which a jury might as- 
sess for the fraud in selling what did not belong to the 
vendor, but, on the contrary, the vendee has the right of 
withholding so much of the purchase money, because to 
that extent the consideration has failed, as a security 
in his own hands against the loss impending over him. 
That being the ground and nature of the relief in equity, 
it is plain that the statute of limitation has nothing to do 
with the matter, as long as the contract remains unexecut- 
ed in the view of the Court of Equity, by reason that 
part of the purchase money is unpaid and the plaintiff 
seeks compensation thereout. There was therefore no 
error in the interlocutory order appealed from, and the 
defendant must pay the costs in this Court. 


Per Curiam. Ordered to be certified accordingly. 
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LEWIS WILES vs. JOSHUA HARSHAW. 


When parties reduce a contract to writing, the instrument is strong 
evidence, that what it speaks is the truth ; nor ean that conclusion 
be repelled by any evidence, which is not clear and cogent. 

(ase transmitted from the Court of Equity of Cherokee county. 


J. Bazter for the plaintiff 
Guither and J. W. Woodftn tor the defendant. 


Nass, J. The bill charges, that the plaintiff borrowed 
from the defendant fifty dollars, and, as a security for its 
payment, he mortgaged to him a negro girl named Ailsey. 
The mortgage deed was drawn by Harshaw, and read over 
io the plaintiff by him, and the consideration mentioned 
as read was fifty dollars,,and the bill avers, that the plain- 
tiff never did read over the deed before executing it, being 
old and infirm, and that he never did receive but fifty dol- 
lars from the defendant. It charges, that, after it was re- 
corded, he was induced to examine it, and found that, 
instead of fifty dollars, the consideration is for five hundred 
and fifty dollars, and prays for the redemption of the ne- 
gro upon paying fifty dollars and the interest. The answer 
states, that the plaintiff applied to the defendant for the 
Joan of five or six hundred dollars, but got but five hun- 
dred and fifty, and avers, that amount was loaned him ; 
that the girl Ailsey was mortgaged to secure that amount; 
admits that the defendant drew the mortgage, but avers 
that he drew it according to the contract, and that it was 
deliberately read over to the plaintiff by the defendant and 
then handed to the former, who, himself read it over and 
said it was all right. We have carefully looked over the 
evidence in the cause, and are constrained to say, that the 
plaintiff’s proofs do not so sustain the allegations of his 
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bill, as to authorise the Court to make such a declaration, 
as he requires. There were three witnesses to the mort- 
gage deed, one is dead, the depositions of the other two 
have been taken, they both prove that the defendant read 
over the deed to the plaintiff, and that he then handed it 
to the latter, when one of them swears he read it over, and 
the other, that he looked at it and signed it, and the son 
of the plaintiff swears, that the deed was read over to the 
plaintiff, and the consideration mentioned was fifty dollars. 
It is further in evidence, that the plaintiff can write, and 
it is not in the bill denied but that he can read writing. Up- 
on the whole, however much we may be led to suspect the 
truth of the defence, we cannot feel justified in declaring 
that.a fraud was practiced on the plaintiff. When parties 
reduce a contract to writing, the instrument is strong evi- 
dence that what it speaks is the truth, nor can that con- 
clusion be repelled by any evidence, which is not clear 
and cogent. 

Such is not the evidence on the part of the plaintiff in 
this case. The billis to redeem the negro Ailsey, upon 
the payment of fifty dollars with legal interest thereon. 
But the plaintiff has failed to establish, that the money 
borrowed was less than the amount stated in the written 
contract, to wit: $550. He is entitled to redeem the ne- 
gro Ailsey, upon the payment of that sum, with interest 
thereon, and to that end, to have the usual accounts at his 
election, and if he fail to have such accounts before the 
next Court that the bill be dismissed. Let it be declared 
accordingly. 


Per Curiam. Decree accordingly. 
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JOSEPH BRYSON cs. WILLIAM C. PEAK. 


In the case of a breach of contract of sale, the injured party is enti- 
tled, at his election, to a bill for specific performance, and is not bound 


to bring an action at law for damages. 
As a general rule in Equity, time is not the essence of a contract, and 
is therefore not material, except so far as costs may be concerned. 


Cause removed from the Court of Equity of Macon 
County, at the Fall Term, 1851. 


N. W. Woodfin for the plaintiff. 
J. Baxter for the defendant. 


Pearson, J. So much of the case as it is necessary to 
state, in order to present the only question made at this 
stage of the proceedings, is as follows: 

In 1849, the plaintiff contracted to sell to the defendant 
a tract of land, and executed a bond to make title on or 
before the Ist day of January, 1851. The defendant went 
into possession, The plaintiff had not perfected his title, 
and was consequently unable to make title to the defend- 
ant, on the Ist day of January, 1851 ; whereupon the de- 
fendant commenced an action at Jaw upon the bond, and 
before the trial the plaintiff perfected his title, tendered a 
deed to the defendant and offered to pay the costs of the 
action at law. This was declined, and the defendant took 
a judgment. 

The bill is for a specific performance of the contract. 
There is an injunction, in reference to the judgment at 
law; upon the coming in of the answer, a motion to dis- 
solve was disallowed, and the defendant appealed. 

The answer insists, that, as there was a breach of the 
condition of the bond, the defendant had his election: to 
sue at law and recover damages, or file a bill for a specific 
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performance, and that, having elected to go for damages, 
the plaintiff had no equity against his judgment, {[t fur- 
ther insists, that, if the plaintiff has an equity, he should, 
beside the costs of the action at law, make compensation 
to the defendant for his trouble and entire expenses. 

Specific performance is one of the most extensive and 
most beneficial heads of Equity jurisdiction! It is based 
upon a clear, simple and broad ground: that is, that in a 
contract of sale, compensation of damages is not an 
adequate remedy for a breach, and a fair and even 
measure, as justice requires, that the vendor should 
take, and that the vendee should take the thing bar- 
gained for. This principle applies with perfect mutu- 
ality, while on the one hand the vendee is not obliged to 
take compensation in damages, but may insist upon hav- 
ing the thing contracted for: so, on the other, the vendor 
is not obliged to make compensation in damages, but may 
insist upon the vendee’s taking the thing contracted for: 
consequently there is no foundation for the idea, that after 
the breach the vendee has an election to sue for damages 
at law or file a bill for a specific performance, using the 
term “election” in the sense of the vendor’s being bound 
by it. Anciently the vendee was required to establish the 
contract, and a breach thereof by an action, before he 
was at liberty to file a bill for specific performance ; by 
the modern authorities he can file a bill at once, and by all 
of the authorities the remedy in Equity is held to be mu- 
tual, so that either vendee or vendor may insist upon a 
specific performance, at any time before the contract is 
extinguished by the payment of the damages; for the rea- 
son that a specific performance is the most fair and even 
measure of justice. 

It is said, the plaintiff was bound to make title on the 
Ist day of January: that is true, but, as a general rule in 
Equity, time is not the essence of a contract, and is there- 
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fore not material, except so far as costs may be concerned. 
It is almost an invariable practice for Courts of Equity to 
allow vendors “time” to perfect title. In the case under 
consideration, it is clear, that time was not of “the es- 
sence, for the defendant is let into possession in 1849, 
and his possession is not interrupted. So it made no sub- 
stantial difference, whether he got title in January or Au- 
gust. Again it is said: the plaintiff, being in default, can- 
not in conscience insist that the defendant shall forego his 
judgement at law, and on taking the land without making 
full compensation. That is true, and the question is, what 
is full compensation ? So far as we can see in the present 
case, it is the amount of the costs of the action at law. 
‘We can notice no costs, except such as are provided for 
and allowed by statute, We are not at liberty to have 
reference to the private contracts of the defendant. There 
is no error. This opinion will be certified. 


Per Curiam. Ordered accordingly. 
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ELIZABETH L. GOODRUM rs. JAMES GOODRUM AND AL. 


The words “sole and separate use” are those most appropriate, to 
create a separate estate in a married woman, independent of her 
husband. 

Indeed each of those terms, “sole,” “ separate,” has been held suffi- 
cient for that purpose, and especially when coupled with that of 
“ disposition” by the wife. 

The trust will not be allowed to fail for the want of a trustee ; if neces- 
sary, the executor of the will devising such an estate, would be held. 
to be the trustee. But, on application of the wife, a Court of Equi- 
ty would appoint any other fit and proper person to be trustee. 


Cause removed from the Court of Equity of McDowell 
County, at the Spring Term, 1852. 


Avery for the plaintiff. 
Davis for the defendant. 


Rurrin, C.J. The plaintiff is the wife of the defend- 
ant, James Goodrum, and her mother, Elizabeth Upton, 
bequeathed several slaves to her as follows: “I give to 
my daughter, Elizabeth L. Goodrum, wife of Jas. Good- 
rum, for her sole and separate use and maintenance and 
to be disposed of as she desires, a negro woman named 
Nelly, a boy Willis and a girl named Mahaly and their in- 
crease,” and she appointed the defendant, Whitson, her ex- 
ecutor. The bill is filed by the plaintiff by her next 
friend against the executor and the husband, and alleges, 
that the testatrix left personal estate more than sufficient 
to pay her debts and all charges, exclusive of the slaves, 
and that the executor retains them because there was no 
trustee appointed in the will, to whom he can convey them 
as trustee, and to settle a conveyance by the executor for 
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for the separate use of the plaintiff; while the husband 
claims them, inasmuch as there is no other trustee though 
the plaintiff deems him an unfit person to have the man- 
agement ofthe property, for the reason that he is an im- 
prudent and needy man and much involved in debt to 
persons who already threaten to seize the slaves for his 
debts. The prayer is, that the plaintiff may be declared 
to be equally entitled to the slaves, as her separate estate 
and subject to her disposition, exclusive of any control or 
power of the husband and not liable to his debts, and that 
in order that she may thus enjoy them, the executor may be 
desired to convey the slaves to some fit person, as trustee, 
in trust for her, as her separate estate, by a proper con- 
veyance to be directed by the Court. 

The defendants answer and admit the allegations of the 
bill to be true, and submit to any proper decree, and the 
cause is heard on bill and answer, and a copy of the will 
exhibited with the bill. 

The construction to be given to the will is perfectly 
settled. The words “sole and separate use” are those 
most appropriate to create a separate estate in a married 
woman independent of her husband. Porter v. Brooks, 9 
Ves. 583. Indeed each of thuse terms “separate” and 
“sole,” has by itself been deemed sufficient for that pur- 
pose, and, especially, when coupled with that of “ disposi- 
tion” by the wife. Adamson v. Armitage, 19 Ves. 419, 
and Exparte Ray, 1 Mad. Rep. 199. Here all those ex- 
pressions are united, and it is clear, they create a separate 
and equitable estate in the wife. Of course, they would 
not be allowed to fail for the want of a trustee. The ex 
exutor would be held to be the trustee, if necessary. But 
as he is not expressly appointed to that office, and the par- 
ties seem to prefer some other person, it will be referred 
to the Clerk to report a fit person, other than the husband, 
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the separate use of the plaintiff; with the usual powers of 
disposition and appointment by her, and also with proper 
limitations over, for the want of disposition, or appoint- 


ment by the plaintiff. 


Per Curiam. 
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ARBITRATION AND | 

AWARD. | 
A mistake by arbitrators, 
however gross, or clear, 


(as an omission to take in- | 3. 


to the account and give} 
the plaintiff credit for a| 
large sum, which was ad-| 
mitted by the defendant to} 
be due,) does not, of itself, | 
furnish a ground for set-| 
ting aside an award ; al-| 
though the arbitrator ad-| 
mits the mistake, and wish- | 
es the case referred back, | 
so that he may correct it. 
Eaton v. Eaton, 102 | 





. Corruption or partiality 


is a ground for setting 
aside an award, and so is, 
a mistake, into which the | 
arbitrators have been led | 
by undue means, or into, 
which they have been per- | 
mitted to fall by the fraw- | 
dulent concealment of a| 
party or his agent. Aj} 


Court of Equity does not, |4. 
in such cases, correct the 
award or revise the deci- 
sion of the arbitrators, but 
holds it to be against con- 
science to take advantage 
Vou. 8.—67E. 


of the award, in seeking to 
enforce it, or by using it 
as a plea in bar of a bill 
for an account, Ibid. 
Where to a bill for an ac- 
count of a copartnership, 
the defendant pleads in 
bar an award, which is im- 
peached by the plaintiff, 
the plea ought neither to be 
sustained nor overruled, 
but be kept in suspense un- 
til the parties can be heard 
upon the proofs, in refer- 
ence to the matter alleged 
to impeach the award. If 
the matter be proven, taen 
the plea will be overruled, 
and the defendant be re- 
quired to answer as to the 
copartnership dealings.— 
lf it be not proven, the 
plea will be sustained and 
the bill dismissed. The 
benefit of the plea should 
be saved until the hearing, 
Ibid. 

In such cases, the modern 
practice is, that the bill, 
anticipating the defence, 
sets out the matters relied 
on to avoid the plea, or 
the plaintiff brings them 
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forward by an amended 
bill, and in this way, ob- 
tains an answer and dis- 
covery from the defend- 
ant. Rurrin, C. J., dis- 
sented, Ibid. 





ATTORNEY AND CLI-!1. 


ENT. 
Even if a contract between 
an attorney and his client’ 
for a conditional fee, de-| 


pendant on success in a 2, 


cause, can be sustained at 


all in Equity, yet where) . 


the condition was that the | 
attorney should attend to| 
the cause, the fee to be. 
dependant on the event of 
the party’s success, and 
the attorney neglected or, 


abandoned it without try- 


ing it and a term or twol 1. 


before the trial, it is un- 
professional and unconsci- 
entious in him to claim 
such fee, although his cli- 
ent was successful. In 
such a case, a Court of 
Equity will interfere to 
prevent the collection of 
theclaim. Potts v. Fran- 
cis, 300 


CONTRACTS. 
. In the case of a breach 


of contract of sale, the in- | 2. 





jured party is entitled, at 
his election, to a bill for 
specific performance, and 
is not bound to bring an 
action at law for damages. 
Bryson v. Peak, 310) 


2. Asageneral rule in Equi-, 


} 


INDEX. 





ty, time is not the essence 
of a contract, and is there- 
fore not material, except 
so far as costs may be con- 
cerned, Ibid. 


DECREES. 
The validity of a decree 
in a Court of Equity can- 


not be impeached collat- 
erally. atson v. Wil- 
liams, 232 


Where land has been sold 
under a decree of a Court 
of Equity, the purchaser 
will be protected against 
the legal claim of one who 
or whose guardian, was a 


party tothedecree. Sin- 
clair v. Williams, 235 
DEEDS. 


When a paper is signed 
and sealed, and handed to 
a third person, to be hand- 
ed to another, upon a con- 
dition, which is afterwards 
complied with, the paper 
becomes a deed, by the 
act of parting with the 
possession, and takes ef- 
fect presently; unless it 
clearly appears to be the 
intention, that it should 
not then become a deed. 
Roe v. Lovick, 88 
The enquiry always is, 
whether the delivery to 
the third person, under 
all the circumstances, is a 
departing with the posses- 
sion of the instrument, 
and of the power and 
control over it; or wheth- 
er it was delivered mere- 
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ly as a depository, and 
subject to the future con- 
trol and disposition of the 
maker of the instrument. 
If the former, the delive- 
ry, as an escrow, is com- 
plete: if the latter, it is 
not, Ibid. 

. Where an_ instrument, 
signed ard sealed by A, 
purporting to convey cer- 
tain negroes to B, was 
placed in the hands of the 
subscribing witness, and 
at the time, A said “she 
wished it to be kept se- 
cret until her death, and 
if C., her grand-daughter, 








should marry a man who 
was able to buy the ne-| 
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that this was not a suffi- 
cient delivery of the in- 
strument to constitute it a 
deed, Ibid. 


. A, by deed,. conveyed a 


slave to J. and E.; “and 
in case the said J. and E. 
both die without leaving 
any child or children, then, 
and in that case to go to 
C.” These expressions 
create no cross remain- 
ders between J. and E., 
but the estate is a vested 
interest in each, subject 
to be defeated, only upon 
the contingency of both 
dying without children. 
Respass v. Lanier, 281 


groes mentioned in the DEVISES AND LEGA- 


deed, she wished the wit-| 
ness to let him have them | 
at their worth, and the 
proceeds arising from said | 
sale to be secured to B:| 
the deed of gift she wish- | 
ed given up, in case he| 
shuuld pay, or secure to 
be paid, the worth of the’ 
negroes—the deed to be! 
kept until the death of the’ 
said A: and further, “that, 
if she ever wanted it, she 
would call for iton the wit- 
ness:” and if she had called, 
the witness said he would 
have delivered it up to 
her. And she further di-| 


rected the witness, “if the 
husband of C refused to 
purchase the ‘negroes, or 
C. was not married, to 





Held, 


prove the paper.” 


CIES. 


1. A testator devised and be- 


queathed to his wife all 
the residue of his estate, 
“during her widowhood, 
and when she marries, then 
that all the remaining prop- 
erty, both real and person- 
al, shall be equally divided 
between his children and 
beloved wife, share and 
share alike :” Held, that 
this was a vested remain- 
der in the children, and, 
that, upon the death of the 
widow, without having 
married, the representa- 
tives of the children, who 
had died in her lifetime, 
were entitled to share e- 
qually with the surviv- 


ing children. Brinson v. 
harton, 80 
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2. A testator directed that! 


the income of certain prop- 


erty should be applied by, 


his executor to the support | 
and education of his chil- 
dren, but that nothing more 
than the annual income 
should be advanced for | 
that purpose. The widow 
of the testator married a- 
gain, and her second hus- 
band, out of his own funds, 
for several years maintain- | 
ed and educated the chil- 


INDEX. 


dren, the executor not pay- - 


ing to him their income. 

eld, that he was entitled 
to recover from the exec 
utor the amount of the 
income accruing to the, 
children during the time 
they were so supported ty 
him, but that he could not | 
recover any part of the in-' 
come accruing afterwards, 
though what did accrue | 
was not sufficient to de- 
fray the necessary ex- 
penses advanced by him, 
Hardy v. Leary, 95, 
. A testator directed cer- | 
tain of his slaves to be e- | 
mancipated and bequeaths | 
them a sum of money.| 
After giving several lega- | 
cies, he directs, that “the 
whole of his personal and 
freehold property, which | 
is not already disposed of, 
be sold by my executors, 
&c., and the proceeds be 
divided, &c.” Held, that, 
though the legacies for e- 





mancipation, and the mon- 


| 5. 


6. 


7. 





ey to be paid the slaves, 
were void, yet the resid- 
uary legatees did not take 
them, but as to them the 
testator died intestate. and 
they go in acourse «! dis- . 
tribution to the nex: of 
kin. Hudson v. Pivrce, 

126 


. A residuary legacy yen- 


erally passes, not only 
what is not dispose of, 
but also what turns ou! not 
to be disposed of ; but an 
exception to this rule is, 
where it appears clearly, 
from the will, that the tes- 
tator did not intend to in- 
clude certain property in 
the bequest of the residue, 
I bid. 

A bequest of personal 
property to the testa!or’s 
wile for life, and “ after her 
death, to be equally divid- 
ed among his lawful heirs,” 
is a vested legacy in those 
who were his heirs at the 
time of his death, and, up- 
on the death of one oi his 
daughters, during the life- 
time of the widow, sur- 
vives to her administrator. 
Rives v. Frizzle, 237 

The words “after,” or 
“upon,” the death of the 
wife, or the like express- 
ions, do not make a con- 
tingency, but merely de- 
note the commencement 
of the remainder, in point 
of enjoyment, bid. 

A testator bequeathed, as 
follows : “I desire that my 

















two negroes, A. and S., 
shall continue to labor for 
the benefit of my estate, 
three years after my death, 
or pay the sum of seven 
hundred and fifty dollars 
each, to my executor. At 
the expiration of that time 
(three years,) { desire that 
they may be permitted to 
select their masters; and 
do authorize and empow- 
er my executor tosell them 
to such person or perséns | 
as they may select, at a} 
nominal price or to liber- 
ate them, if it can be done 
consistently with the laws 
of North Carolina, as they | 
may prefer: my intention | 
being to have them kind- | 
ly treated, and properly 
teken care of, for the re- | 
mainder of their lives,etc.” 
Held, that the first part of 
the bequest was void, as’ 
being substantially for} 
their emancipation ; and 
that, therefore, if the ne-| 
groes chose to remain in| 
this State, it would be the 
duty of the executor to sell | 
them as slaves ; but in do- | 
ing so, he is not obliged to) 
put them up at auction, but | 
may sell them as slaves at | 
private sale, for a fair price, | 
to any person at his dis-| 
cretion, If they prefer| 





being emancipated, the ex- | 
ecutor may send them out | 
o! the State, by giving! 
bonds or without giving 
bonds. 
Blount, 


Washington v. 
253 | 
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8. The testator also be- 


queathed as follows :— 
“Should my negro woman 
H. desire to be sold in the 
neighborhood of Washing- 
ton, where she was raised, 
I authorize and request 
my executor to sell her 
and her child S. to such 
persons as she may select 
in that neighborhood, and 
for such prices as he may 
think proper. My execu- 
tor is further authorized, 
requested and empowered 
to hire out said H. for six 
or twelve months, to such 
person as she may select, 
thus giving her an oppor- 
tunity of choosing her 
master; or she may re- 
main with her mistress 
eight or ten years, if she 
wishes.” The woman 
preferred remaining with 
her mistress, but, having 
had several children, had 
become expensive, and her 
mistress declines to keep 
her, without some com- 
pensation being allowed 
trom the estate. Held. 
that the executor could 
not make such allowance, 
and if the mistress will 
not keep and support the 
negroes,the executor must 
sell them; and, in doing 
so, he may exercise his dis- 
cretion, according to the 
testator’s intention, and 
may sell in the neighbor- 
hood of Washington, to 
any person at private sale, 
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for a reasonably fair price. | 
Ibid. 
9. A. by his will, gave to his | 
wife, “for her life, a tract | 
of land, called the Red) 
House, and three slaves ; 
and after her death, the 
land to be sold by my ex- 
ecutor, and the negroes to| 
be hired out, until my | 
youngest grandchild ar-| 





rives at lawful age, and}. 


then sold and divided 
equally between my grand- 
children, B. H. M., B. M., 
J. B. M. and M. J. M.; 
the proceeds of the land 
to be divided equaily a- 
mong my abovementioned 
children, or as many as 
may be living, as they 
come of age.” He then 
directs, other land, and 
“all the residue of my pro- 
perty, of every descrip- 
tion, to be sold, at such| 
time as my executor shall 
think most advantageous, 
the whole to be equally 
divided among my eight 
grandchildren as_ they 





come to lawful age. to 
wit, S. M.,” ete. Hay- 
wood v. Rogers, 278) 
Held, that the gift of the res- | 
idue to the eight grand-| 
children, was a legacy, | 
vesting at the death of| 
the testator, and payable 
on their arriving at full; 
age; but that the gift of 
the proceeds of the “Red 
House,” did not vest at 
that period, but was con- 





tingent, and would vest 
only in those of the four 
grandchildren who at- 
tained their full age, the . 
expression, or “as many 
as may be living as they 
come of age,” qualifying 
the previous absolute gift, 
Ibid. 


DOMICIL. 
Where a man, domiciled 
in another State, dies in- 
testate, leaving personal 


"property in this State, this 


property shall be distribu- 
ted according to the law 
of the State, in which the 
intestate had his domicile. 
Moye v. May, 131 


2. But, if a citizen of anoth- 


3. 


er country dies, indebted 
to citizens of this State, 
and owns personal proper- 
ty here, it will be appro- 
priated to the payment of 
his creditors, in the order 
prescribed by our law, and 
not by that of his domicil ; 
but the surplus will be dis- 
posed of according to the 
law of hisdomicil, bid. 

The distinction is this : 
Our citizens, as creditors, 
have rights, which we are 
bound to protect ; we will 
not sacrifice justice to co- 
mity. But, as kinsmen, 


they have xo rights. Con- 
sequently, it depends, not 
on the laws of this coun- 
try, but on the laws of his 
country, how his property 
shall be disposed of ; and, 














ao 


. The principles formerly 


INDEX. 
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although it happens to be'6. Where a testator directs, 


in our own State, yet, by'| 
the comity of nations, it is| 
considered the same as if 
ithad been at home, J bid. 


| 
EMANCIPATION. 


laid down in this case, 6 
Ire. Eq. 380, affirmed on 
a rehearing of the decre- 
tal order then made.— 
Thompson v Newlin, 32 





. Where a will express-| 
es a trust, that slaves 7. 


shall be sent to a foreign | 
country, there would be| 
nothing illegal in_ that, | 
even if it were illegal to’! 
direct their emancipation | 
abroad without comply-| 
ing with our act on the 
subject of emancipation of | 
slaves, because it would | 
be intended the meaning | 
was that the law was to) 


be complied with, Ibid. (8. 
. A general direction in a) 


will is to be taken as in-! 
tended to be consistent) 
with the law, bid. | 


. Subsequent acts of the | 


trustees cannot affect the 
intention, Ibid. 


.A trust in a will that. 


slaves should be taken out | 
of this State, for the pur-| 
pose of emancipation, is| 
not forbidden by the laws| 
of this State, nor is it’ 
against the policy of the| 


law, nor the public inter-|9. 


est, but is lawful and valid. 
Ibid. 


by his will. that “a negro 
woman and her future in- 
crease and issue” be sent 
out of this State to some 
free State, for the purpose 
of emancipation: Held, 
that the words “ future in- 
crease and issue,” should 
here include children, 
born between the making 
of the will and the death 
of the testator. Wooton 
v. Becton, 66 
A trust in a will to carry 
slaves out of the State, for 
the purpose of being set- 
tled in a free State, as free 
persons, is a lawful and 
valid trust, which the exe- 
ecutors are bound to per- 
form. And this the exe- 
cutors may do, without 
any application to the 
Courts of this State—un- 
der our Statute, J bid. 

A person may send his 
slaves out of this State to 
be emancipated, provided 
the act is done with the 
bona fide intention that 
they shall remain out of 
the State; but if they be 
sent with a view that 
they shall be emancipated, 
and then returr and re- 
side in this State, this is 
in fraud of our laws, and 
the emancipation is void 
and of no effect. Green 
v. Lane, 70 
A provision in a will, that 
slaves shall be sent out of 
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aNDEX. 


the State to be quae | 


pated and to remain per- 
manently abroad, which is 
lawful, is revoked by a 
codicil, which devises to) 





any evidence, which is not 
clear and cogent. Wiles 
vs. Harshaw, 308 


EXECUTIONS. 


his executors a house and | The Act of 1812, Rev. Stat. 


lot in this State, in trust | 
for their residence here. | 
The latter trust, thus re-| 
voking the former is, in| 
itself, unlawful, and results| 
to the next of kin, Jbid.' 


EVIDENCE. 

. If, in the institution of a) 
suit, or in its progress, the 
course of the Court re- 
quires a party to make an 
affidavit, the fact of his 
being infamous does not 
make him incompetent to, 
do so; as an affidavit to 
continue cause, &c. Rit- 
ter vs. Stutts, 240. 
On the other hand, if a par-' 
ty offers himself as a wit-| 
ness in his own Case, (as, | 
for instance under the book 
debt law, the fact of his 
being infamous will make 
him incompetent, bid. 
A party, though he is infa- 
mous, Is competent to 
make affidavit to the truth 
of the facts alleged in his 
bill, seeking to recover the 
amount of a lost bond, 
Ibid. 

. When parties reduce a 
contract to writing, the 
Instrument Is strong evi-- 
dence, that what it speaks | 
is the truth; nor can that! 
conclusion be repelled by | 


ch. 45, sec. 4, authorising 
the sale of trust estates by 
execution, only relates to 
trusts, which would be en- 
forced between the cestui 
que trust and trustee—an 
honest trust—and not one 
infected with fraud, in re- 


. spect to which the Court 


would not act at the in- 
stance of either party.— 
Page v. Goodman, 16 


EXECUTORS AND AD- 


MINISTRATORS. 


1. Where a mistake, made 


by an administrator in the 
distribution of his intes- 
tate’s effects, has been 
common to him and to 
those really entitled, there 
is no ground tor charging 
the administrator with 
“gross negligence or 
fraud.” Willams v. Har- 
rell, 123 


. In the case of co-execu- 


tors, each is accountable 
for the due administration 
of the assets, which come 
to his own hands. Kerr 
v. Kirkpatrick, 137 


. He is not bound to see to 


the application of the as- 
sets received by his co-ex- 
ecutor, nor is he liable for 
his devastavit, unless the 
commission of it is encour- 











4. 


a 


8. 


. The Court cannot, 


. Therefore, 


INDEX. 


aged by himself, did. | 
An executor, who, in his! 
cash account, is in ad-| 

vance for the estate, may 


hold on to the specific’ 


property for reimburse- 
ment. Chesson v Ches-| 
son, 141 


. So, if the profits: of pro- 


perty, given for life, and 
then over, be taken for 


payment of debts, the te- | 9. 


nant for life may claim | 
from the remaindermen a’ 
contribution, in propor- | 
tion to the values of their | 
interests. Lhid. 
on 
grounds of public policy, | 
permit accounts to be car- 
ried on, when the party, 

who otherwise might have 
been entitled to them, has” 
been guilty of such laches, 
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an administrator cannot 
purchase at his own sale, 
but this rule does not ap- 
ply, when he fairly bids, 
with the privity and con- 
sent of the next of kin, 
having a full knowledge of 
the condition of the estate 
and the value of the pro- 
perty. Lyon v. Lyon, 

201 
Where an administrator 
has advanced to the wi- 
dow a sum in part of her 
year’s allowance, and, in 
consequence of a mutual 
mistake as to the law, the 
allowance is not after- 
wards directed by the 
Court, he cannot charge 
her with the sum so paid, 
in accounting with her 
for her distributive share, 
I bid. 


as to make it impossible; 10. An administrator, in this 


to take the accounts fairlv | 
and justly, or, at least, 
with any reasonable reli. | 
ance on their being so, 
taken, bid. 

on a bill by| 
the administrator of an 
executrix, against the ma 


State, cannot by virtue of 
his appointment, collect 
the assets of his intestate 
in another State, and is 
under no legal obligation 
to procure administration 
out of the State. San- 
ders v. Jones, 246 


atees, to be re-imbursed | 11. But if an administrator 


for moneys advanced by, 
the executrix, the court| 
will order no account, | 
when the original testator | 
has been dead forty years, | 
and no inventory, account 
of sales or account current | 
has been lett by the execu- 
trix, Ibid. 

The general rule is, that, | 





pays over to one of the 
distributees, residing in 
another State, his share of 
the personal property in 
this State, without charg- 
ing him with advance- 
ments made to him by the 
intestate the administra- 
tor becomes personally li- 
able to the other next of 
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kin for the amount so mis- | 
applied, Ibid. | 
12. An executor, who has 
entered upon the dis—| 
charge of his trust, cannot | 
afterwards resign it.—| 
Washington v. Blount,| 

253 
13. A dishonest executor, 
who denies the receipt of | 
the assets, accounts for 
neither principal nor in-| 
terest, but converts all to| 
his own use, is chargeable | 
not only for interest, but | 
for interest at the highest 
rate; and, therefore, an 
infant may well call for an- 
ual rests, or compound in- 
terest. Swindall v. Swind.- 
all, 
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FRAUDS. 


. Where the real owners 
were present at a sale of 
slaves, sold as the proper- 
ty of another, but were 
ignorant of their title, they 
are not chargeable with 
fraud in not forbidding the 
sale, and will not be en- 
omg from asserting at 
aw their title, of which 
they were subsequently in- 
formed. Tilghman _ v. 
West, 184 
. Fraud cannot exist, as a 
matter of fact, where the 
intent to deceive does not 
exist, for it is emphatically 
the action of the mind, 
which gives it existence, 
Ibid. 

3. Where a party obtained 





INDEX, 
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goods, under an assurance 
that he would secure the 
payment by a deed of trust 
on a house and lot, con- 
veyed to him by his moth- 
er-in-law, and he accord- 
ingly executed .such a 
deed ; but, on the day of 
sale, according to the trust, 
the mother-in-law forbade 
the sale, and the debtor 
refused to have the con- 
veyance, which he had re- 
ceived from her, proved 
and recorded. Held, that 
this was a clear case of 
fraud on the creditor, for 
which he was entitled to 
relief in Equity. Ayer v. 
Wright, 229 
Where the vendor of a 
slave has been informed, 
that the slave has been 
unsound, he is not bound 
to disclose it to his vendee, 
if he believes that the un- 
soundness does not still 
exist. Moral turpitude is 
necessary, to constitute 
the fraud. McEntire v. 
McEntire, 297 


GIFTS OF SLAVES. 


Where slaves are given by 


parol, the bailment ceases 
upon the death of the do- 
nee ; and the possession of 
the slaves, for three years, 
by those claiming in their 
own right under the will 
of the donee, vests in them 
the title. Richardson v 
Pridgen, 153 








GUARDIAN 


HUSBAND AND WIFE. 








& WARD.! 
1. A receipt under seal will’ 
not avail as a defence to} 
a bill brought to have an| 
account against a guar-| 
dian, by his former wards, | 


on the ground of a mis- 4. 


take, which the defendant | 
admits. Fulton v Long, 
224 | 

. Nor will the lapse of time | 
bar such a bill, when, dur- | 
ing the greater part of the 
time, the plaintiffs were 
under age and under cov- | 
erture ; and especially | 
where the defendant, | 
claiming the benefit of 
such lapse, was the trus- 
tee of the plaintiffs, Ibid. | 


1. On the death of a feme| 
covert, entitled to choses 
in action, administration 
should be taken out on her 
estate, for the purpose of 
aying her debts, if there 
e any, and for distribut- 
ing the residue of her as- 
sets as the law directs. 
Patterson v. High, 52 

. The husband has a right 
to such administration, but | 
he may assign his right to 
another, Ibid. 

. Although a husband is 
entitled exclusively to ad- 
ministration on his wife’s 
estate, yet he cannot re- 
cover, as administrator, a 
chose in action, for which 
he had received full satis- 
faction previously to the 
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grant of administration, 
unless it appears there are 
debts due from the wife’s 
estate. and then an ac- 
count will be directed. 
Hilborn v. Hester, 55 
So, if he has, intention- 
ally, and with his privity 
and concurrence, permit- 
ted another to receive the 
amount of such choses in 
action of his deceased wife, 
Ibid. 
A term for years does not 
exclude the actual seisin 
of the husband and wife, 
whether they receive rent 
or not, since the posses- 
sion of the terra is that of 
the reversioner ; and,there- 
fore, in such a case the 
husband is entitled to cur- 
tesy. Carter v. Williams, 
177 
A devised “ that his plan- 
tation, called Eagle Falls, 
remain in possession of 
his wife during her wid- 
owhood, or until his son 
B arrived at the age of 
twenty-one ;” and that his 
negroes should be kept on 
the plantation during that 
period, or until one of his 
daughters M or C should 
marry. He then directs, 
how his negroes shall be 
divided among his wife 
and children, upon the 
happening of either of 
these events. He then 
proceeds, “I also give my 
three children all of my 
tract of land, called Eagle 





e& 


J 








Falls, one-third part of| 
which is hereafter devised | 
to my wife during her life, | 
to them and their heirs to| 
be equally divided; the’ 
two-thirds of which is to’! 
be taken possession of im- | 
mediately upon the mar- 
riage of my wile, and the. 
other third at her death. 
I give to my wife one-third 
of the plantation called 
Eagle Falls, during her 
natural life, it being in lieu 
of her dower. 
either of my children die, 
my will is, that the portion | 
or portions of the child or 
children dying shall be di- 
vided between my wife 
and my surviving child or | 
children.” After the death | 
of her father, the daugh- | 
ter M married, had issue, | 
and died before her broth- 
er B arrived at the age of 
twenty-one, and in the 
lifetime of her mother,— 
Ibid. 





. Held, that, as to the one- | 


third of the planation left 
to the widow of the testa- | 


INDEX. 
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therefore in M, as one of 
the devisees, during her 
lifetime, and consequently 
her husband was entitled 
to his estate in curtesy 
therein ; and that the sur- 
vivorship, mentioned in 
the last clause of the will, 
must refer to the death of 
the testator, J bid. 

Although a deed from a 
husband to his wife, for 
slaves, cannot have the ef- 
fect of vesting a title in 
her, yet it amounts to a 
declaration of trust in her 
favor. Huntly v. Hunt- 
ly, 250 


. The words “sole and se- 


parate use” are those most 
appropriate, to create a 
separate estate in a mar- 
ried woman, independent 
of her husband. Good- 
rum v. Goodrum, 313 


10. Indeed each of those 


terms, “sole.” “ separ- 
ate,” has been held suffi- 
cient for that purpose, and 
especially when coupled 
with that of “ disposition ’ 
by the wife, Ibid. 


tor, M never had any sei-| 11. The trust will not be al- 


sin and therefore her hus- | 
band has no right by cur-| 
tesy ; that, as to the other! 
two-thirds, the widow had | 
only a term of years, as | 
her estate was determina- | 
ble at all events upon her | 
son’s arrival at the age of 
twenty-one ; that the sei- 
sin in the freehold | 


lowed to fail for the want 
of a trustee: if necessary 
the executor of the will 
devising such an estate, 
would be held to be the 
trustee. But, on applica- 
tion of the wife, a Court 
of Equity would appoint 
any other fit and proper 
person to be trustee, Jbid. 











INJUNCTIONS. | 
1. Where a bill of injunction | 
is filed to prevent irrepa- 
rable injury, and the case, | 
as it appears on the bill, is| 
a proper one for the inter- 
ference of the Court, if| 
any of the material facts | 
are denied in the answer, | 
the Court will not dissolve | 
the injunction upon the| 
bill and answer alone, but | 
hold it over, until proofs | 
are taken, or the matters, 
in dispute, if questions of , 
law, are decided in a Court 
of law. Purnell vy. Dan-| 
iel, 9 
The jurisdiction of Courts | 
of Equity to interfere, by | 
injunction, in the case of 
private nuisance, is of re- 
cent origin, and is always, 
exercised sparingly and | 
with great caution; be- 
cause, if, in fact, there be 
a nuisance, there is an 
adequate remedy at law, 
by successive actions on 
the case. Simpson v. Jus- 
tice, 115 
Where it is not cer- 
tain, but only contingent, 
whether the act of the de- 
fendant, sought to be en- 
joined, will be a nuisance 
or not, the Court will not 
interfere, until the fact of 
“nuisance” has been es-' 
tablished ty action at law, 

Ibid. 
. Where a party does not. 
take out an injunction in| 


| 





- 


6. 
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mits the other party to go 
on, erecting the buildings, 
&c., from which a nui- 
sance is anticipated, if, ut 
the hearing, he prays for 
a perpetual injunction, he 
must do so, on the ground, 
that, in the meantime, the 
fact of “nuisance” has 
been established by an ac- 
tion at law, or, at all 
events, he must support 
his application by strong 
and unanswerable proof 
of nuisance, Jbid. 

Whether a Court of Equity 
will interfere in a case at 
law, where the verdict 
was obtained by the testi- 
mony of a wituess, which 
was known to be false by 
the party using it, and 
which the opposite party 
had no means of contra- 
dicting at the trial, or in 
time to support a rule for 
a new trial, and with the 
further ground offered, 
that the false witness has 
been prosecuted for per- 
jury, or has absconded so 
as not to be answerable to 
the process of the law: 
Query? Dyche v. Pat- 
ton, 296 
When the answer to a 
bill of injunction is re- 
sponsive to its allegations 
and not evasive, and posi- 


tively denies the truth of 


the facts set forth in the 
bill, the injunction must 
be dissolved, Ibid. 


the first instance, but per- | 7. A motion to dissolve an 


Ae 
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injunction, until the de- 
fendant has filed his an- 
swer is irregular. At all| 
events, such a motion, 
ought not to be enter-| 
tained, after a general de- | 
murrer has been set down} 
for argument and before | 
the argument. Ransom) 
v. Shuter, 


JURISDICTION. 
. A Court of Equity will 
not take jurisdiction, sim- | 
ply to put a construction 
on a deed or devise of land; ! 
because that is a pure le- 

gal question. But when a\| 
case is properly in a Court 
of Equity, under some of 
its known and accustom- 
ed heads of jurisdiction, 
and aquestion of construc- 
tion incidentally arises, 
the Court will determine | 
it, it being necessary to do| 
so, in order to decide the | 
case. Simmons v. Hend.- 

rick, 84 | 
. Where a plaintiff alleged | 
that he had placed a note | 
for collection in the hands | 
of a constable, who had_| 
transferred it to a third| 
person, upon his promise 
to pay it: Held, that he 
could not support a bill in| 
equity, either against the’ 
original debtor or the 
third person. McIntire v. 
Reeves, 150 


LIFE ESTATE. 


1. In estimating the relative 


| 








2. 


5. 
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value of a life-estate and a 
remainder or reversion in 
real property, there is no 
general rule which can be 
properly applied in this 
State. Every case must 
depend upon its own pecu- 
liar circumstances, to be 
weighed and adjudged on 
a reference to the Clerk. 
Atkins v. Kron, 1 
If exceptions are taken to 
the report, the court will 
only look to the evidence 
produced before the clerk ; 
and, if not satisfied, will 
refer the case back for 


other and fuller proof, 
1 bid. 


. The best mode, in cases 


of this kind, when the par- 
ties are upon an equal 
footing, so far as regards 
the protection of their in- 
terests, is to have a sale of 
the premises, after which 
the relative estimate can 
be easily made. J bid. 
4. Where a creditor has a 
lien upon a life estate, 
either in slaves or money, 
held by a trustee in trust 
for the debtor, the Court 
may order a sale of -such 
life interest in satisfaction 
of the claim. Forbes v. 
Smith, 30 
Where premises devised 
to A for life, remainder to 
B, are insured, and after 
the testator’s death, are 
consumed by fire and the 
insurance paid : Held, that 
A, the tenant for life, is 
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entitled to the interest on 
the insurance money, in 
lieu of her right to the 
premises devised, during 
her life, and after her 
death, the principal is to 
be paid to B, the remain- 
derman; that the execu- 
tors are not authorised to 
pay the money to A, but 
it is their duty to keep it 
secure, paying to A the 
interest annually, and that 
the premiums of insurance 
are aproper charge against 
A and B. Graham v. 
Roberts, 99 
. The increase of the per- 
sonal property, except in 
the case of slaves, belongs 
to the tenant for life, as a 
compensation for the trou- 
ble and expense of taking 





care of the original stock. 
Saunders v. Haughton,’ 

217 
. But it is settled in our! 
State, that, where such. 
property is of a perishable | 
nature or may be consum- | 
ed in the use, it is the duty 
of the executor to sell it, 
and pay over the interest | 
only to the tenant for life. | 
Ibid. | 
. Where that is not done, 
but the property itself is’ 
delivered to the tenant for 
life, the increase, such as, 
of cattle, etc., belongs to, 
him, and the remainder- | 


man is only entitled to the | 2. 


original stock. bid. 
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LIMITATIONS AND 
LAPSE OF TIME. 


. The objection, that the 


equity of a plaintiff's bill 
to have a division of slaves 
is barred by long adverse 
possession, may be taken 
by ademurrer. Williams 
v. Harrell, 123 


. The fact, that the adverse 


possession, relied upon to 
bar a plaintiff, was com- 
menced and continued un- 
der a mistake as to the 
rights of the parties, is not 
an “avoidance” of its le- 


gal effects, bid. 


. The neglect to prosecute 


a legal claim within the 
proper time, though aris- 
ing from mistake, amounts 
to laches, and the party 
must abide the consequen- 
ces, unless the other party 
either agreed not to take 
advantage of the delay, 
or contributed to bring a- 
bout the delay. Lyon v. 
Lyon, 201 


MARRIAGE AGREE. 
MENTS. 


. Marriage articles are not 


considered as settlements, 
and, as such, to be taken 
as fully and duly express- 
ing the well considered 
and final family arrange- 
ments by persons about to 
enter the marriage state. 
Hooks v. Lee, 157 
Such contracts are con- 
sidered, in a Court of 
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. Whether an 





Equity, as but notes of 
the heads of an agree- 
meat, in its ‘nature execu- 
tory, and the trusts cre- 
ated by it are to be favor- 
ably moulded by the 
Court, so as to effectuate 
the intention of the par- 
ties, ip reference to the 
provisions for themselves, 
for the issue of the mar-| 








riage, and such other per-| field v. Reddick, 


sons, as are apparently |6 
within the contemplation | 
of the parties, Ibid. 
They may be modified, 
so as even to have the! 
chasms in them, in not 
providing, for example, for 
particular events, sup-! 
plied, when requisite to. 
effectuate the general in-| 
tention, if it can be col-| 
lected, either from the lan-| 
guage of the instrument, | 
or from the stipulations! 
usually inserted 
agreements, or from the 
condition of the par ticular, 
contracting parties,- Lbid. | 


. The opinion given in this) 


case, at December Term, | 


1850, (see 7 Ire. Eq. 83,) 2° 


re-examined and confirm-. 
ed, Ibid. | 
infant fe-| 
male can or cannot bind| 
her land by marriage a- 
greement, yet, if lands 
to which she is enti- 


tled, with others, as ten- 
ant in common, be sold 
for partition, under an or- 
der of a Court of Equity, 
a contract made by her, 








in such} 1. 
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she being an infant, for 
the conveyance of the 
furd arising from such 
sale, in consideration of 
marriage, will not be sup- 
ported, where it ap ears 
that she was under a mis- 
apprehension of her rights, 
and believed that the fund 
constituted personal and 
not real estate. Satter- 
265 
An infant female may 
settle her personalty at 
marriage, on the ground 
that it cannot be to her 
prejudice, but must be to 
her advantage, if it secure 
to her or her issue any- 
thing, since, without the 
settlement, the whole 
would go to the husband, 
absolutely, on the mar- 
riage, Tid. 


MORTGAGES 
What facts are sufficient 
to show, that a deed, ab- 
solute on its face, was in. 
tended as a mere security 
for money. Moore v. 
Ivey, 192 
Where a bill is filed for 
the purpose of having a 
deed, absolute on its face, 
declared merely a securi- 
ty, and the answer denies 
directly an agreement for 
redemption, and avers pos- 
itively a purchase, such a 
deed and answer consti- 
tute a defence, not, indeed, 
conclusive under all cir- 
cumstances, but, at the ° 
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least, not to be repelled, 
but by the clearest and 


most cogent proofs from. 


facts and circumstances, 
Ibid. 


3. Even before our act of 


1826, a presumption of sat- 
isfaction of a mortgage 
would arise after the lapse 
of twenty years, there 


having been no demand | 
of payment of either prin- | 


cipal or interest, an. the 
mortgagor remaining in 
possession. And, after 
such delay unaccounted 


for, a bill for foreclosure | 


would not lie. Roberts v. 


Welch, 287) 
4. Since the act of 1826, 


Rev. Stat. ch. 65, sec. 14, 
such presumption, under 
the like circumstances, a- 
rises within ten years at- 
ter the forfeiture of said 
mortgage, or last payment 
on the same, and it is only 
necessary that, in the an- 
swer to a bill for foreclos- 
ure, the fact of payment 
be averred, and the pre- 
sumption insisted on. Lbid. 


MULTIFARIOUSNESS. 
A bill is multifarious, where 
several plaintiffs demand, 
by one bill, several mat- 
ters, entirely distinct and 
separate, or when, in the 
same bill, several matters 
of distinct natures, are de- 
manded against different 
defendants. But when 
all the matters charged. 
Voi. 8.—68E. 








3. 


constitute but one whole 
transaction, then the bill is 
not multifarious ; and all 
the persons, mixed up in 
the transaction, and hav- 
ing an interest in the sub- 
ject matters, must be 
made parties, to avoid 
multiplicity of suits. Ayer 


v. Wright. 229 
PARTIES. 
. If a deed of trust pro- 


vides for the payment of 
one creditor, in the first 
place, and then provides 
tor the payment of other 
creditors as a second class, 
the first creditor may call 
on the trustee for an ac- 
count and for payment, to 
the extent of the trust 
fund, without making the 
creditors of the second 
cluss parties. Smith v. 
Turrentine, 185 


. But when the deed pro- 


vides, that any payment, 
made by the bargainor, is 
to be credited, m extin- 
guishment of the debt, on 
which it is paid, thecred- 
itors of the second class 
are interested in the a- 
mount of such payment, 
and are, therefore, neces- 
sary parties, in order that 
they may be bound, and 
the trustees protected,—- 
I bid. 

Where an objection, for 
the want of parties, is tak- 
en in the Supreme Court 
for the first time, it is al- 
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most “a matter of course,” !2. Nor can a bill for parti- 


to remand the case at the | 
costs of the plaintiff. But 
where the defendant is, 
a trustee, answers fully, | 
states the conflicting 
claims of the plaintiffs and 
others to the trust fund, | 
and asks that, for his pro- 
tection, these others may 
be made parties, but the 
plaintiffs urge the case to 
a hearing, without making | 
such parties, this Court 
will not remand for that 
purpose, Ibid. 
. A cestut que trust may 
call the trustee to account | 
without making any per- 
son a party, with whom | 
the trustee, in violation of 
his duty, has seen proper 
to divide the fund ; or he, 
may, if he thinks proper, 
join such person as a par- | 
y defendant. Felton v.| 
ng, 224 
. One who, acting solely as_ 
an agent, receives a deed | 


in his own name, and then 5. 


conveys to his principal, | 
need not be made a party 
to a bill by his ~~ 
Ayers v. Wright, 


PARTITION. 

. When the estate devised 
is a legal one, and the 
question of construction, 
disputed between the par- 
ties, is a legal one, a bill 
for partition of land will 
not lie. Mazwell v Maz- 





well, 25 


tion of land be sustain- 
ed, which states a legal 
controversy between the 
plaintiff and the defen- 
dant, Ibid. 


. A biil for partition of laud 


should allege a seisin or 
possession in the defen- 
dant, and in the plaintiffs 
themselves, bid. 


. Where a testator left to 


A “eighty acres of land, 
the place on which he 
lives, getting his comple- 
ment on the north side,” 
and to B “the remainder 
of the place on which A 
lives :” Held, that A and 
B were, so far, tenants in 
common, as to give juris- 
diction to a Court of Equi- 
ty to decree a partition, 
and, for that purpose, to 
establish a dividing line, 
having a survey made un- 
der the direction of the 
Clerk and Master. Sim- 
mons v. Hendricks, 84 
A judgment at Law and 
a decree in Equity, in 
cases of partition, are both 
equally conclusive, in re- 
spect to the thing in which 
the pa: ties had, or admit- 
ted, or it was declared 
they had, an estate ‘in 
common, and also in re- 
spect to the share, to 
which each was entitled, 
and to the parcel allotted 
to each, as his share in 
Stewart v Mi- . 

242 


severalty, 
zell, 








6. Wherefore a bill can- 
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not be supported, to set 
aside a decree formerly 
made between the parties, 
though it be alleged, that 
the facts then admitted 
and found by the Court, 
and on which the decree 
was founded, did not in 
fact exist, Ibid. 


PARTNERS. 
Where two partners agree 





to dissolve their copart,, 
nership, and divide ac-| 
cording to their separate 
interests, &c,, and the di- 





vision is made, the proper- 
ty allotted to each be- 
comes his separate proper- 
ty, and neither of them, 
upon his liability for the 
debts, or his payment o! 
them, has any lien upon 
the property which he 
agreed the other might 
take, as his separate pro- 
perty. He has no reme- 
dy therefore, in equity.— 
Holmes v. Hawes, 21 


SLAVES. _ 
. It has long been the estab- 





lished law in this State, 
that the increase of slaves | 
belongs to the remainder- | 
man, and not to the ~ 
aant for life of the mother. 
Patterson v. High, 
. The law requires no par- 
ticular words, whereby a 
slave is to be conveyed in| 
a billofsale. If the words 





clearly evidence a sale, it 


| 
i 


1. 


2. 
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is sufficient. Respass v. 

Lanier, 281 
SURETIES. 


Where a deed of trust is 
given to secure two sepa- 
rate creditors, not being 
co-sureties, one, who re- 
ceives part payment of 
what is due him, is not 
bound to carry that into 
the trust account, unless, 
after deducting that pay- 
ment the trust property is 
more than sufficient to sat- 
isfy his debt. Ingram v. 
Kirkpatrick, 62 
Where a suit is brought 
at law against two per- 
sons, a finding of the Jury, 
that one of the defendants 
is principal, and the other 
surety, if binding at all 
between the parties, does 
not in equity establish the 
relation of suretyship. 
Lowder v. Noding, 208 


TENANTS IN COMMON. 


In an account between ten- 


1. 


ants in common of land, 
used for getting timber, 
the value of the timber, 
while growing, is to be 
taken as the rule of valu- 
ation. Walling v Bur- 
roughs, 60 


52/TRUSTEES AND CES. 


TUI QUE TRUSTS. 

When property is con- 
veyed to a creditor, in 
trust to be sold for the 
benefit of himself and oth- 
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er creditors, the trustee is | 
entitled to charge commis- | 
sions for making the sale | 
and disbursing the pro-| 
ceeds, and a commission | 
of two anda half per cent 
is not too large. Ingram’ 
v. Kirkpatrick, 62 
. A trustee is not generally | 
liable for costs; but, where | 
the contest relating to the 
execution of the trust in- 
volves his personal inter- 
ests and the decision is a-. 
gainst him, it is the gen- 
eral rule that he should 
pay the costs of the con- 
troversy, Ibid. 

. Creditors, secured by a 
deed of trust, accepted by | 
the trustee, may require, 
the execution of the trusts, | 
though not privy to the 
execution of tle deed. 
Smith v. Turrentine, 185! 
. In settling the accounts of 
a Trustee, he should be al- 
lowed not only reasonable 
commissions, but also ac- 
tual expenses. Clark v. 
Hoyt, 222 
When the Master, in his 
report, allowed the Trus- 
tee nothing for his expen- 
ses, but a greater amount 
of commissions than had 
been stipulated by the | 
parties, if, upon the whole, | 
the Trustee receives no! 
more than a fair compen-| 
sation, the Court will not| 
disturb the report, Ibid. 
6. Where, by agreement, 








property is to be held in 
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trust, the trustee is not at 
liberty to assume the po- 
sition of an adversary, and 
cannot make a title to him- 
self by the length of his 
possession; because he 
holds for another, and not 
for himself, and continues 
to be bound by the origi- 


nal agreement. Huntly 
v. Huntly, 250 
UNIVERSITY. 


. The act of 1850, ch. 62, 


directing the personal es- 
tate of any deceased per- 
son, that might remain in 
the hands of an executor 
or administrator for seven 
years, unclaimed, &c., to 
be paid over to the Presi- 
dent and Directors of the 
Literary Board, is not 
unconstitutional, though 
such property, as might 
accrue, had been directed 
to be paid to the Univer- 
sity, by the acts of 1784 
and 1809, Rev. Stat.. ch. 
46. sec. 20. University 
v. Maultsby, 257 


2. It is competent for the 


Legislature to enact, that 
an administrator should, 
after a reasonable time, 
pay an unclaimed surplus 
of the estate to any per- 
son, charged by law with 
the keeping and securing 
of the same, for the bene- 
fit of the creditors and 
next of kin. And they 
may, when they think pro- 
per, from time to time, 
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change such depository. 
Ibid. 

. The University of North 
Carolina is a public insti- 
tution and body politic, 
and, therefore, subject to 
the Legislative control. 
It was not only, originally, 
the creature of the Legis- 
lature, but it is absolutely 
dependant upon the Le- 
gislative will for its con- 
tinuing existence. Ibid. | 

. The fact, that private do- | 
nations have been made} 
to the University, does 
not alter the nature of the | 
foundation, nor the char- 
acter of the corporation. 
Ibid. 


VENDOR AND VEN- 
DEE. 

. A purchaser at a Sheriff's’ 

sale cannot protect him-' 





self against an Equity, on 3. 


the ground that he had: 
not notice ; for the Sher ift 
can sell, and the purcha- | 
ser acquire, nothing but, 
the interest in the estate, 
which the defendant in the | 
execution had, as it then’) 
existed. Reed v Kinna- 
man 13 
. Where a vendor retains 
the title of premises sold, 
as a security for the pur- 
chase money, and the 
vendee, after paying a 
large portion of the mo- 
ney, dies in embarrassed 
circumstances, leaving in- 
fants, his heirs at law, and 
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the vendor then enters on 
the premises, taking and 
keeping possession of them 
not merely for the purpose 
of securing and providing 
for the payment of his 
debts, but claiming them 
as his own, both lend 
equity, upon the ground 
that the contract of sale 
is annulled by the ina- 
bility of the vendee and 
his heirs ; Held, that such 
entry must be considered 
as a tort, and that the 
vendor became a trustee 
for those entitled in e- 
quity, and that he is to 
be held accountable for all 
he made, or ought with 
proper diligence to have 
made, out of the premises, 
while they were so in his 
possession. Cole v. Ty- 
son. 170 
When a contract for the 
sale of land is rescinded, 
the vendee is entitled to 
be discharged from the 
payment of the purchase 
money he had promised, 
and, consequently, to have 
his bond he had given to 
secure it surrendered ; as 
the consideration for it 
had thus failed. For, al- 
though the failure of the 
consideration of a bond is 
not a discharge of it in 
law, and cannot be inquir- 
ed into there; yet it is 
otherwise in equity, be- 
cause, here, the debt is 
considered to arise out of 








the original contract of 
purchase, and the bond to 
be only a security for it. 
Lowder v. Noding, 208 
. The rule in Equity is, 
that a vendor, cannot, 
with a good conscience, 
coerce the payment of the 
whole purchase money, 
when there was fraud in 
the sale, and leave the 
vendee to pursue a person- 
al action at law for the 
uncertain damages, which 
a jury might assess, for the 
fraud in selling what did 
not belong to the vendor, | 
but, on the contrary, the 
vendee has the right of 
withholding so much of 
the purchase money, as 
will re-imburse him for his 
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loss, because, to that ex- 
tent, the consideration has 
failed in his own hands, 
against the loss impending 


over him. Ransom -y. 
Shuler, 304 
In such a case, the con- 


tract remaining unexecu- 
ted, the Statute of Limi- 
tations has no application. 
I bid. 


WIDOWS. 


A widow cannot claim her 


year’s allowance in a 
Court of Equity. It isa 
legal right and must be 


prosecuted in a _ legal , 

Court, as prescibed by the 

Statute. Lyon v. Lyon, 
201 























